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(Docket No. 104, Exhibit V), In light of the assertions made in Wi-LAN's Opening Claim

Construction Brief and the statements made by Dr. Gitlin, LGEMU submits that claims 1,2,4,5,

10. 12-14. 17, 18, 20-22, 33, 34. and 36-38 of the '802 patent are invalid as a matter orJaw and that

a motion for summary judgment is appropriate at this time.

Basis For The Proposed Motion For Summary Judgment

Each of the claims of the '802 patent identified above contains a limitation directed to a

"lirst computing means." Claim 1 of the 'S02 patent, which is representative of the above claims,

reads:

I. A transceiver for transmitting a first stream of data symbols. the
transceiver comprising:

a converter for converting the first stream of data symbols into plural sets orN
data symbols each;

first computing means lor operating on the plural sets of N data svmbols to
produce modulated data symbols corresponding to an invertible
randomized spreading of the first stream of data symbols; and

means to combine the modulated data s mhols for transmission.

The parties agree that the "first computing means" is a means-plus-function claim subject to

the requirements of Section In, 6. The panics also agree on the recited function of the "first

computing means" - namely. "operating on the plural sets of data symbols to produce modulated

data symbols corresponding. L('I an invertible randomized spreading of the first stream of data

symbols."

Ilaving chosen to caSl the patent claims at issue in means-plus-function form, Wi-I,AN was

obligated to disclose an algorithm for carrying out the claim's recited function. See Aristocrat
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A Motion For SummaryJudgmentUnderSection1/2 Is AppropriateAt This Time

LGEMU seeksto file a motion for summaryjudgmentat this time becausethe issueof

invalidity underSection112 is ripe for adjudication. Whethera patcnt·in-suitdisclosesan

algorithmsufficient to meetthe requirementsof Section112,'1'16and2, is an issuethat this Court

regularly resolveson summaryjudgmentandduringclaim constructionproceedings.SeeWidevine.

2009WI. 3734106,at +13-15:FlinCiioll Media. 2009WI. 3260566,at +5-6; Typhoon, 2009WL

2243126.at +15-16;FOIOn/edia. 2009WI. 2175845,at +19-20.

Wi-LA 's OpeningClaim ConstructionBrief andexpertdeclarationtakepositions

regardingthe correspondingstructureof the "first computingmeans," LGEMU submitsthat the

invalidity issuepresentedby it" proposedmotion for summaryjudgmentis highly relatedto issues

that the Court will considerduringclaim construction. LGEMU alsosubmitsthat its proposed

motion will presentissuesof law thatcanbedecidedbasedsolely on the intrinsic evidencerelating

to the "802 patent LGEMU further submitsthat the Court'sconsiderationanddecisionof the issue

of invalidity underSection112, 6 and2 could significantly simplify and narrowthe scopeof

claim constructionand this action in general. Moreover,a ruling on this issuecould further reduce

the scopeof theaccusedproductsby eliminatingthe productsthatoperateunderthe CDMJ\2000

and EV-DO Rev. J\ standards.

·Inc partiesarecurrentlyengagedin claim constructionactivities. Thepartiesfiled a Joint

Claim ConstructionAnd PrchcaringStatementPursuantTo PatentRule4-3 ("PR 4-3 Statement")

on January11,2010. (DocketNo. 100.) Wi-LAN filed its OpeningClaim ConstructionBrief on
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January21 (DocketNo. 104).andDefendants'Claim ConstructionBrief is dueon February16

(DocketNo. J0 I). The Claim ConstructionHearingfor this caseis scheduledon March J1. 20IO.

Accordingly, LGEMU respectfullyrequeststhat the Court pennit LGEMU to file a motion

Jor summaryjudgmental the Court'searliestconvenience.

Respectfullysubmitted,

J.i;LJ1tI' IL
William J. McCabe

cc: Clerk ortheCoort
Counselof Record

Case 2:08-cv-00247-TJW     Document 105-2      Filed 01/25/2010     Page 5 of 5


