
 

 

UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 
 
WI-LAN INC., 
 
    Plaintiff, 
v. 
 
RESEARCH IN MOTION CORPORATION, 
RESEARCH IN MOTION LTD., 
MOTOROLA, INC., UTSTARCOM, INC., 
LG ELECTRONICS MOBILECOMM 
U.S.A., AND LG ELECTRONICS, INC., 
 
    Defendants. 
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Civil Action No. 2:08-CV-247 (TJW) 
 
 
JURY TRIAL REQUESTED 

 

PLAINTIFF’S ANSWER TO DEFENDANT UTSTARCOM INC.’S COUNTERCLAIMS 
TO THIRD AMENDED COMPLAINT 

Plaintiff Wi-LAN Inc. (“Wi-LAN”) files this Answer to Defendant UTStarcom, Inc.’s 

(“UTStarcom” or “Defendant”) Counterclaims, filed September 18, 2009.  

THE PARTIES 

1. Upon information and belief, Wi-LAN admits the allegations in Paragraph 1 of 

the Counterclaim.  

2. Wi-LAN admits the allegations in Paragraph 2 of the Counterclaim.  

JURISDICTION AND VENUE 

3. Wi-LAN admits the allegations in Paragraph 3 of the Counterclaim.  

4. Wi-LAN admits the allegations in Paragraph 4 of the Counterclaim.  

FIRST CLAIM FOR RELIEF 

DECLARATION OF NON-INFRINGEMENT OF THE ‘802 PATENT 

5. Answering the allegations in Paragraph 5, Wi-LAN incorporates by reference 

paragraphs 1-4 as if fully set forth herein.  
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6. Wi-LAN admits the allegations in Paragraph 6 of the Counterclaim. 

7. The allegations in Paragraph 7 of the Counterclaim contain a prayer for relief as 

to which no response is required. To the extent a response is required, Wi-LAN denies that 

UTStarcom is entitled to the declaration requested in Paragraph 7. 

SECOND CLAIM FOR RELIEF 

DECLARATION OF INVALIDITY OF THE ‘802 PATENT 

8. Answering the allegations in Paragraph 8, Wi-LAN incorporates by reference 

paragraphs 1-7 as if fully set forth herein.  

9. Wi-LAN admits the allegations in Paragraph 9 of the Counterclaim. 

10. The allegations in Paragraph 10 of the Counterclaim contain a prayer for relief as 

to which no response is required. To the extent a response is required, Wi-LAN denies that 

UTStarcom is entitled to the declaration requested in Paragraph 10. 

THIRD CLAIM FOR RELIEF 

DECLARATION OF NONINFRINGEMENT OF THE ‘222 PATENT 

11. Answering the allegations in Paragraph 11, Wi-LAN incorporates by reference 

paragraphs 1-10 as if fully set forth herein.  

12. Wi-LAN admits the allegations in Paragraph 12 of the Counterclaim. 

13.  The allegations in Paragraph 13 of the Counterclaim contain a prayer for relief as 

to which no response is required. To the extent a response is required, Wi-LAN denies that 

UTStarcom is entitled to the declaration requested in Paragraph 13. 
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FOURTH CLAIM FOR RELIEF 

DECLARATION OF INVALIDITY OF THE ‘222 PATENT 

14. Answering the allegations in Paragraph 14, Wi-LAN incorporates by reference 

paragraphs 1-13 as if fully set forth herein.  

15. Wi-LAN admits the allegations in Paragraph 15 of the Counterclaim. 

16. The allegations in Paragraph 16 of the Counterclaim contain a prayer for relief as 

to which no response is required. To the extent a response is required, Wi-LAN denies that 

UTStarcom is entitled to the declaration requested in Paragraph 16. 

DEMAND FOR JURY TRIAL 

 In accordance with Rule 38 of the Federal Rules of Civil Procedure and Local Rule CV-

38, Plaintiff/Counterdefendant Wi-LAN respectfully demands a jury trial of all issues triable to a 

jury in this action. 

PRAYER FOR RELIEF 

Wi-LAN denies that Defendant is entitled to the relief requested in subparagraphs (A)-(I) 

of the Counterclaim or any other relief. 

AFFIRMATIVE DEFENSES  

FIRST AFFIRMATIVE DEFENSE 

17. Each cause of action set forth in Defendant’s counterclaims fails to state a claim 

upon which relief can be granted.  

SECOND AFFIRMATIVE DEFENSE 

18. Defendant’s counterclaims are barred, in whole or in part, by the equitable 

defenses of estoppel, waiver, laches and/or unclean hands.  
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DATED:  October 14, 2009    Respectfully submitted, 
MCKOOL SMITH, P.C. 
/s/ Sam Baxter                 
Sam Baxter 
Texas State Bar No. 01938000 
sbaxter@mckoolsmith.com  
104 E. Houston Street, Suite 300 
P.O. Box O 
Marshall, Texas 75670 
Telephone: (903) 923-9000 
Facsimile: (903) 923-9099 
 
Robert A. Cote 
New York State Bar No. 2331957 
rcote@mckoolsmith.com 
One Bryant Park, 47th Floor 
New York, NY 10036 
Telephone: (212) 402-9400 
Telecopier: (212) 402-9444 
 
Jason Blackstone 
Texas State Bar No. 24036227 
jblackstone@mckoolsmith.com  
300 Crescent Court, Suite 1500 
Dallas, Texas 75201 
Telephone:  (214) 978-4000 
Facsimile:   (214) 978-4044 
 
John B. Campbell 
Texas State Bar No. 24036314 
jcampbell@mckoolsmith.com   
Seth Hasenour 
Texas State Bar No. 24059910 
shasenour@mckoolsmith.com  
Gretchen K. Harting 
Texas State Bar No. 24055979 
gharting@mckoolsmith.com  
300 W. 6th Street, Suite 1700 
Austin, Texas 78701 
Telephone: (512) 692-8700 
Facsimile:  (512) 692-8744 
 
ATTORNEYS FOR PLAINTIFF WI-
LAN, INC. 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that counsel of record who are deemed to have consented 

to electronic service are being served with a copy of this PLAINTIFF’S ANSWER TO 

DEFENDANT UTSTARCOM INC.’S COUNTERCLAIMS TO THIRD AMENDED 

COMPLAINT via the Court’s CM/ECF system per Local Rule CV-5(a)(3). 

 

Date: October 14, 2009 

    By: /s/ Sam Baxter                       
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